IN THE LEARNED COURT OF THE DISTRICT JUDGE, 
COMILLA. 


(APPELLATE JURISDICTION) 
AGAINST DECREE. 
' TITLE APPEAL NO. 2. /2017 
^74. Original Suit No. 2/2004 in the Ld. Court 


of 2"! Joint District Judge, Comiila. 


I. Md. Nurul Islam, 


2.Nur Muhammed. 


f wid] >  3.Shamsul Hoque 
| go AES GT 
"Aka 4.Abul Khair 
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AO ) all sons of late Mvi. Muhammed Ali Hossain of Vill. Mandari. 
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5. Torab Ali (dead). 
) 9 50103) Wife- Rezia Itegum wife of L. Torab Ali. 
HEN 
EN A 


5(kha) son- Ibrahim Khalil 


(ga). ,, Muhammed Ali 


Un 


S(gha) daughter- Shamima Akhter 

5(oma) ,, Rokeya Akter 

Sons & daughters of L. Torab Ali Vill- Raipur, 
P.S. Laksam Dist. Comila. 

5.Monohar Ali (dead). 


b(ka). Sabane Bibi W/O late Monohar Ali. 


6(kha). Momtazuddin 

6(ga).Abdul Maleque 

Sons of late Monohar Ali. 

6(gha) Monoara Begum. 

6(oma) Morioum Begum 

Daughters of late Monohar Ali Vill-Raipur P.O. Hazotkhala. 
7.Suraj Mia (dead). 

7(ka) Abul Kalam. 

7(kha). Abul Hasem. 

7(ga). Nurun Nahar. 

7(gha) Rabiya Begum. 

7(oma). Nasima Begum. 

7(cha). Sapali Akter. 

Sons & daughters of late Suraj Mia Vill. Raipur P.O. Hazotkhola 


8.Sufia Khatoon W/O Suraj Mia Vill- Rahipur. 


9 Mobarak Hossain. 
10.Mafizul Hoque. 


11.Nazer Ahmed 


Sons of Zainal Abedin Vill. W. Zalkamta. 


12.Ambia Khatoon being dead her heirs:- 
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12(ka). Jashimuddin. 

12(kha). Bashirullah 

12(ga) . Abul Kalam 

All Sons /O L. Ibrahim Khali! 

Vill. Shikarpur P.S. Sadar Dakhin. 

12(gha) . Nasima Akhter W/O Abdul Latif. 
Vill. Kashum Bari P.S. Sadar Dakhin 
12(oma). Rokeya Begum W/O Md. Maruf 

Vill. Chotta Bhatua P.S. Barura Dist. Comilla. 
13.Abdul Malak 

14.Abdul Khaleque 

Sons of L. Abdul Samad vill. Jaikamta. 

15.Nurul Amin 

16. Muhammed Ali 


Sons of Abdul Samad Vill-South Jaikamta 


P.S. Laksam District-Comilla.---------_- Plaintiff- Appellants. 


-Versus- 
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2. Ahmed Hossain. 


- 


3. Joynal Abedin all Ss/O L. Eaqub Ali, Vill- S. Jaikamta 
4(ka) /4(ga) being dead her heir- 
A(kha) Son- Abdul Malek 
4(gha) Daughter- Nasima Akhter 
W/O Nasir Ahmed Vill- Jagatpur 
P.S. Kotwali, District-Comilla. 
5. Ayesha Khatoon W/O L. Mir Hossain Vill-Mandari 
Upzilla- Laksam, Dist. Comilla.-Principal Detdt. Respondents. 
6. Osman Ali S/O L. Nasaruddi Vill. Raipur. 
7. Serajul Hoque (dead):- 
7(ka). Hazera Begum W/O late Sirajul Hoque. 
7(kha).Anowar Hossain. 
7(ga) Adul Bari. 
7(gha) Jaheda Begum. 
7(oma). Zano Begum. 
Sons & daughters of late Sirajul Hoque, 
Vill-Hazotiya, P.S. Sadar Dhakhin Comilla. 


8. Amir Hossain being dead his heirs Respondnt Nos. 10-1 De 


9. Name deleted vide order No. 22 dt. 1.4.92. 


10. Abida Khatoon being dead her heirs:- 


P.S. Laksam Dist. Comilla. =_ 

22 Chand Mia S/O L. Abdul Aziz Vill-Lakhipura. 
23. Rabeya Khatoon W/O L. Abdul Aziz Vill. Mandari. 
Defendant No. 24 being dead his heirs:- 

24(ka) Habibullah, 

24(kha) Abdul Mannan 

24(ga) Nayantara 

24(gha) Jaheda Begum 

24(oma) Lazatarnessa 

24(cha) Momena Khatoon 

Ss/O & Ds/O late Ali Mia Vill. S. Jaikamta. 
25.Md. Habib Ullah S/O L. Ali Mia 

26. Abdul Mannan S/O L. Ali Mia Vill. Jaikamta 
27. Nayantara W/O L. Kala Mia 

Vill. Shaktaala P.S. Laksam District-Comilla. 
28.Jaida Khatoon W/O Abdul Samad 
Vill. Shktala P.S. Laksam District-Comilla. 
29.Nazaternessa W/O Abdul Hamid @ Muni Mia 
Vill. Kalikapur P.S. Barura District-Comilla. 


30.Momena Khatoon W/O Mustafizur Rahman 
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Vill. Noapara P.S. Barura, District-Comilla. 

31(ka). Shamsul Hoque, 

31(kha). Salimulla, 

31(ga) Kalimulla 

31(gha) Rahela Begum 

sons & daughter of L. Ashadulla Vill-Jaikamta. 
31(oma) Feroza Begum W/O Ali Akbor Vill. Jaikamta. 
32/33-Names & addresses deleted by order dt. 8/6/98. 
34. Lal Mati Bibi W/O L. Abdul Kader, Vill-Jaikamta. 
35. Abu Zahar 

36. Masuma Khatoon. 

37. Saleha Begum 

Sons and daughter of Abdul Kader 

38. Rahima Khatoon W/O L. Abdul Mannan 
Vill-Haldia P.S Laksam Dist. Comilla. 

39. Rahaternessa W/O Abul Hashem 

Vill. Ramchandrapur P.S. Chauddagram Dist. Comilla. | 
40. Shamsun Nahar W/O Abdur Rob 

Vill. Maskipur P.S. Barura Dist. Comilla. 


41. Abdul Latif S/O L. Haji Abu Taleb Vill- S. Jaikamta. 
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42(ka) Faiz Ahamed S/OL. kati Mia 

42(kha). Rahima Begum W/O Ibrahim. 

42(ga) Hafiza Khatoon W/O L. Anu Mia 

Vill-S. Jaikamt P.S. Kotwali District-Comilla. 

43. Hafiza Khatoon W/O Abbas Ali 

44. Abu Taher. 

45. Abdul Hoque Sons of Shamsul Hoque. 

46. Shamsul Hoque S/O L. Salimuddin Vill. Raipur. 
47. Nurernessa W/O Mafizur Rahman 

Vill. Raipur P.S. Laksam Dist. Comilla. 


48. Amena Khatoon W/O Julfu Mia Vill. Laxmipur 


49. Anwar Hossain 

50. Jaheda Khatoon 

Son & daughter of Serajul Islam Vill. S. Hazatia. 

51. Fazlur Rahman S/O Ana Mia. 

52. Halima Khatoon W/O Fazlur Rahman. 

53. Md. Kamal Hossain S/O Serajul Islam 

Vill. S. Hazatia P.S. Laksam Dist. Comilla. 

54. Shahid Uddin Ahmed S/O L. Jahir Uddin Ahmed 


Vill. Mandari P.S. Laksam District - Comilla. 
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--- Proforma defendant Respondents. 
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Being aggrieved by and dissatisfied with the Judgment delivered 


on 06/11/16 & Decree signed on 13/11/16 by Mrs. Shyla Sharmin, 
Ld. Joint District Judge, 2"! Court , Comilla in dismissing T.S. No. 
02/2004 on contest against defendant Nos. 1/5/51/52/54 & exparte 
against the rest . The above named plff Appellants beg to prefer 


this Appeal on the following amongst other. 


GROUNDS. 


I. Forthat in view of the facts, circumstances and evidence 
on record, the Ld. Joint District Judge 2" Court, Comilla 
ought to have decreed T.S. No. 2 of 2004 in favour of the 


plaintiff against the contesting Defendants and exparte 
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III. 
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against the rest and in dismissing the instant Suit the Ld. 

Court below committed error of law and facts leading to an 

error in his decision occasioning failure of justice and as 

such the impugned Judgment & Decree is not sustainable in 
law & liable to be set aside. 

For that the Ld. Joint District Judge has failed to decide the 

suit in to true perspective rather basing his decision on 

surmises and conjecture erroneously dismissed the Suit 
causing total failure of justice. 

For that the Ld. Joint District Judge misread the 

documentary evidence on record and also misread oral 


testimony of the P.Ws & D.Ws on record & committed 


gross illegality in dismissing the suit leading to failure of 


justice and a such the impugned Judgment Decree is liable 


to be set aside. 
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For that in view of the facts that C/S Khatian No. 7/1122 
48 marked Ext. 1(Ka)/Kha was recorded in the name of 
Amir Uddin & those Khatians were finally published in the 
year 1917 and the Plaintiff claimed that Tunu Gazi S/O 


Amir Uddin was the owner and after his death the property 


was devolved in Amiruddin and Esha Bibi & then 
mistakenly the name of Esha Bibi was not recorded in 
those Khatians and thereafter Esha Bibi died leaving two 
sons in Nasaruddin and Basaruddin but the contesting 
defendant did not file a scrape of paper to show the 
acquision of property by Amiruddin and also did not 
mention the source of acquision by him alone and pre- 
sumption of the record ot right is always rebuttable and the 
Ld. Court below has totally ignore the established rule of 


law and delivered a wrong judgment unwarranted in law. 


For that having regard to the fact that the rent of the suit 
jote was fell in Arrear & the property was vested in the Ex- 
land lord through Britte-nama No. 1850 dated 18.7.1911 
marked Ext. 9 & the admitting the vesting of the property 
with Zaminder Aminuddin & Nasaruddin, Basar Uddin 
executed kabuliyat dated 27.3.13 marked Ext. 3/3(Ka) in 
favour of Hossam Haider Chowdhury & this kabuliyat is a 
registered document remain unchallenged & the Defendant 
as yet did not challenge the validity of the document in any 
Court of law and Amiruddin who was the recorded Tenant 
admitting ling new settlement through Kabuliyat rebutted 
the presumption of the C.S. Record & the Defendant with 
out cancellation of the kabuliyat and also claiming through 
Amiruddin cannot put their leg on the C/S Record & the 


Ld. Joint District Judge 2" Court, Comilla misconceived 


NG 


the law and facts causing total failure of Justice called for 
interference in appeal. 

For that the Ld. Joint District Judge in one corner has 
wrongly decided that the plaintiffs have title to the extent 


11/ saw - 


of উর though the plaintiffs have successfully 


proved their title to the extent 5.12 & it is proved that the 


plffs. though co-shares of the suit jote were necessary 
in Partition Suit N 78/81 bx ts " 
party in Partition Suit No. 553784 but the Defendant 


Respondent being the plaintiffs in the aforesaid Partition 
Suit in as much as the present Plaintiffs tried their best to 
be a party in the said Partition Suit but failed and in such a 


T . 78/81 
position the Decree in Partition Suit No. 551784 1১ 


ineffective & not binding on the present Plaintiff being not 


: i col 
a party & as such the trial Court ought to have connected 
Wa 
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the Decree in Partition Suit No. 351/84 & the contrary 


০ 
[4 
| 


wy.) "**ঘ 
sA We | 
(3? 


finding & decision of the Ld. Court below is totally based 
on misconception of law & as such the impugned 
Judgment & decree is not sustainable in Law. 


VII. For that the Ld. Joint District Judge in one corner of his 


Judgment has found and decide that the Decree in T.S. No. 


78/81 | 
351/84 1/84 was obtained fraudulently basing on non-existence 


document and as such by the alleged decree the title of the 


plaintiff has been affected & the plaintiff in T.S . No. 


78/81 


351/84 as not obtained any title either on the basis of non 


existence deed nos. through Nadabi deed being No. 
8056/5042 dated 17.2.83 which was obtained during 


pendency of the T. Suit in as much as the Defendant filed 


| মম ৰ YE ind 
suit for permanent injunction being NO. 516/83 in the 


Court of Assistant Judge Laksam against the present 


plaintiffs with ulterior Motive & in that suit the original 


VIII. 
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Deeds were filed & obtained Temporary injunction &~ 
behind the back the deeds were taken back of the suit 
thereafter was with drawn & in this was original deeds 
relied upon by Defendant were filed in both the suits but 
those original deeds were withdrawn from he Courts and 
during the pendency of those Suits they have created 
fraudulent Nadabinama on 17.2.83 & the Ld. Joint District 
Judge has in spite of punishing the persons created false & 


fabricated & not existence deed has encouraged this 


persons for which the impugned Judgment & deed suffers 


from gross illegality leading to an error in his Judgment 
causing failure of justice. 
For that the Ld. Joint District Judge has already found that 


i EL btained fraudulentl 
the Decree in T.S. No. 551784 Was ০ tained fraudulently on 


the basis of non existence of sale deed and the Ld. Court 


below through execution case already gave delivery of 


concern to restore possession to it original 
ends of justice U/S 144 of the C.P.C. but the Ld. Joint 
District Judge has miserably failed to give any direction to 
the Decree holder or any decision in this respect in his 
judgment giving a chance to the Decree holder to retain 
possession on the basis of fraudulent Decree causing failure 
of justice and as such the impugned Judgment is not 
sustainable in law. 


IX. For that the plaintiff Appellant who were not contesting 
fend in T.S. N T881. h h llants 
Defendant in T.S. No. 557784 in as much as the appellants 


were not made parties and for which they were not bound 
by the fraudulent Decree but by the fraudulent Decree & 
through execution case the appellants were evicted from 
their claimed land and thereby the appellants were forced 


to pray for declaration of title & recovery of Khash 


XI. 
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possession & the instant suit is quite maintainable in law & 
the contrary findings & decision of the Ld. Court below is 
bad in law & as such the impugned judgment is liable to be 
set aside. 
For that the Ld. Joint District Judge ought to have found 
and considered that the appellant s as per Ld. Courts 
observation purchased a greater portion of this claimed land 
from the common vender & the appellants filed registered 
documents to prove their contention but the decree holder 
did not & in such a position the Ld. Court below 
misconceived the law & delivered a confusing decision 
causing failure of justice. 
For that the Ld. Joint District Judge misread and 
misconstrued the documentary evidence on record a 
erroneously found the plaintiff appellant was able to 


prove title to the extent of 1.61 acres of land @ not 5.12 s 


claimed & this finding and observation of the Ld. Court 
below is against the documents filed by the plaintiff and as 
such the impugned Judgment suffers from illegality leading 
to erroneous judgment which is liable to be set aside. 


For that the plff. appellant has prayed for cancellation of 


78/81 
Judgment & Decree of Partition Suit No. 251/84 & whose 


the Ld. Joint District Judge has found decided that the 


plaintiff - appellant was a necessary party in the aforesaid 


. : oe . 78/81. 
Suit & the Decree in Partition Suit No. 251/84 was 


obtained fraudulently on the basis of non existence of 
documents and then as per law the Ld. court below ought to 
have passed at least a decree of cancellation of the alleged 
decree so obtained fraudulently & the contrary decision of 


the L. Court below is bad in law and liable to be set side. 


XIII. 


XIV. 


রদ 78/81 
For that the plaintiff of T.S. No. 351/84 got the fraudulent 


decree on the basis of non existence deed No. 8056/5042 & 
the Ld. Court below found in his Judgment that those 
deeds are void abinitio & the plffs of that suit has created 
another Nadabinama deed dt. 17.2.198 & the recital of the 
Nadabinama deed ges to show the existence of suit 
document No. 8056/5042 & the plaintiff appellant prayed 
for declaration of decree that those deeds are void ab- 
initio & non existence but the Ld. Joint District Judge has 
wrongly decided that the non existence deed need not be 
declared and if it is so as it may then the Defdt. 
Respondent had the opportunity to go back to the Nadabi 
nama deed which is against the principles of law and 
natural Justice. 

For that the Ld. Joint District Judge has totally failed to 


have come to a decision that the Defdts who has com with 


an alternative defence case has miserably failed to prove 
their case and as such the Ld. Court below ought to have 
decided that the plaintiff case is proved & passed the decree 
accordingly & the contrary finding & decision of the Ld. 
Court below is unwarranted in law. 

XV. For that the rest of the grounds shall be verbally urged 


through the engaged Lawyer at the time of hearing. 
Certificate. 


Certified that I have gone through the papers supplied to 
me and I am in opinion that there are good grounds for Appeal. l 
undertake to conduct the same into the Appellate Court, Comilla. 
(de 13 
Dated January, 2017. 
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Bangladesh Form No.3701 
হাইকোর্ট বিভাগ ফরম Ae (COD) 


HIGH COURT FORM NO.(J)2 
মুল মাকদ্দমা/মামলার রায়ের শিরোনামা 


HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
District: Comilla. 
In the court of 2nd joint District Judge, Comilla. 
ভপস্থিতঃ- 
( y Present: Ms. Shyla Sharmin, Joint District Judge. 


Sd. Illegible 


| 6.11.16 
A সালের মোকম্দমা/মামলা নৎ 


The 6th November, 2016. 


| Title Suit/Case No.02 of 2004. 


Md. Nurul Islam & others  .......... Plaintiff(s). 
Petitioner(s) 


Ali Hossain & others ..... Defendant(s). 
Opposite Party. 
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This suit/case coming on for final hearing on (1) 


In the presence of 


Advocate(s) Shankar Kumar Saha for Plaintiff(s) 


Pleader(s) Petitioner(s) 
Advocate(s) Md. Rafiqul Islam for Defendant(s) 
Pleader(s) Opposite party 


And having stood for consideration to this day, the court 


delivered the following judgment - 


arahan 


eg declaratie | 
[his is suit for partition filed by plaintiff. side for 


declaring title over the scheduled lands along with recovery ot 


khas possession over the 2nd scheduled lands and to declare 


preliminary decree of suit no 78/81 dated 26.08 84 passed by 


Ld. 3rd Sub-judge Court, final decree of the same suit as 
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numbered 251/84 of Ld. 2nd Sub-judge Court along with to 
declare deed no.6404 dated 17.05.80, deed no.18652 dated 
23.12.95 as void, inactive and not binding upon plaintiff side. 
The fact in brief is that original owner of the scheduled 
lands was Tun Gaji and CR khatian no.48/122 was recorded in 
his name. Then he died leaving son Amiruddin and daughter 
Esha Bibi. Though CR khatian was recorded in the names of 
Amiruddin it never effected title possession of Esha Bibi. Then 
Esha Bibi died leaving two sons Najumuddin @ Nasarluddin 
and Basaruddin. As their mother Esha Bibi died in childhood 
maternal uncle Amiruddin brought up them and daughter of 


Amiruddin, Fatema was married to Nasaruddin. Then 151, 2nd 
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and 3rd scheduled lands were sold in auction and Zamindar 


Hossam Haider Chowdhury purchased the lands. Then Hossam 


Haider executed 'Brittinama' (gear no.1850 dated 


18.07.1911 in favor of Hossa Miah Madrashwa and after 
auction purchase Hossam Haider called for kabuliyat from 
Amiruddin, Nasaruddin and Basaruddin. Then they executed 
kabuliyat dated 27.03.1913. Nasaruddin sold 71 decimal lands 
to Altab Ali through deed dated 12.06.1919 and plaintiff no.12 
is the daughter of Altab. SA khatian no.75 was recorded in his 
name. Nasaruddin died leaving wife defendant no.18, four sons 


Mir Hossain and defendant no.6/7/8 and two daughters 


defendant no.9/10. Defendant no.11-16 are the heirs of Mir 
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Hossain. Amiruddin died leaving daughters Alemjan, Kulsum 
(predecessor of defendant no.19/20), Fatema, Joynab and sons 
Oli Ahamad, Ali Ahmad. After death of Oli Ahmad Fatema 
and Ali got the lands. Wife of Ali Ahmad executed nadabi 
deed in favor of defendant no.18, Alemjan sold 12 decimal 
lands to plaintiff no.6 through deed no.153 dated 8/1/76 and 
she also gifted 44 decimal lands to her two minor grandsons 
through deed no.154. Then Sirajul Islam on behalf of the 
aforesaid minor as father sold the said 44 decimal lands to 
plaintiff no.1-4 through deed no.15663/15664/15665/15666 
and accordingly plaintiff no. 1-4/6 has been in possession of 56 


decimal lands of the schedule. Defendant no. 18 Fatema sold 91 
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decimal lands in _ total _ through —— deed 


No.2959/1990/4291/1918/3049/4292/2739. registered — in 
different dates. Fatema defendant no.18 gifted 2 acres of lands 
to her sons Osman and Mir Hossain through deed no.13205 
dated 26.06.76 and in suit no.72/78 defendant no.6 got 2 acres 
of lands through solehnama and he sold 58 decimal lands to 
plaintiff no.1-4/13-15/13-16 through deed no.2242/980/5990. 
4 NA Defendant no.11-16 got lands from father Nasaruddin and in 


solehnama executed in Suit no.72/78 and sold 114 decimal 


lands — to plaintiff — side — through —— deed 


n0.3659/13580/2530/2522/2529/2521. Defendant no.6/7/8 and 


Mir Hossain sold 71 decimal lands through deed no.2682/2683 
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and defendant no.6-8, Kulsum sold 4 decimal lands to 


plaintiffs through deed no.3356/155, predecessor of defendant 


no.12-17 sold 4 decimal lands and Amir Hossain as guardian 


of his minor son Anowar Hossain sold 19 decimal lands 


through deed no.8105, Mir Hossain as guardian of defendant 


no.13 sold 10 decimal lands through deed no.1718 and Mir 


Hossain also sold 20 decimal lands through deed no.1470 to 


plaintiff side. Defendant no.19/20 sold 12 decimal lands 


through deed no.3355 to plaintiff no.5. Father of defendant 


no.12 inherited 71 decimal lands. Accordingly plaintiff side 


has been in possession of 5.12 decimal of the scheduled lands. 


SA khatian no.18/19/20 of Mandari mouja, 206/207/190 of 
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Joykamta mouja, 18/75 of Raipur mouja had been recorded in 
the names of plaintiffs' predecessor. Defendant 1-16 had 


fabricated two deeds no.8056/5042 from defendant no. | 7/18 in 


respect of 512 decimal lands of the schedule fraudulently and 
mentioned in the plaint of suit no.78/81 of 3rd Sub-Judge 
Court (renumbered as 305/81 in 4th Sub-judge Court) of those 
non-existent deeds. For the above mentioned suit plaintiffs’ 
title over the suit lands has been affected. Defendant side 
managed ex-parte decree in suit no.78/81 (305/81) in secret 
and plaintiff side had no knowledge of the suit. Even plaintiff 
side was not aware of the deed no.8056/5042. Moreover 


plaintiff side got the information on 28.11.84. Plaintiff side 
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was dispossessed from the suit lands through execution case 


noui on 30.09.14 and thus cause of action arose and hence 


this suit is filed. 


On the other hand defendant no.1-5 by submitting w/s 
denied all material allegations and contending inter alia that the 
suit is not maintainable in its present form and manner; the suit 
is barred by defects of parties, consent, waiver, estoppels and 
acquiescence; the suit is barred by res judicata; there is no 
cause of action. According to w/s, Amiruddin was owner of 
304 decimal, 181 decimal and 222 decimal lands of CR khatian 
no.7/48/122 respectively and CR khatian was recorded in his 


name. Nasaruddin and Basaruddin never had any title 
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possession over the scheduled lands. Amiruddins’ daughter 
defendant no.18 Fatema Bibi was got married to Nasaruddin of 
Mandari mouja and he lived in the house of Amiruddin and his 
“brother Basaruddin was the caretaker of Amiruddin's property. 
Then Amiruddin died leaving third wife Sabjan Bibi, two sons 
Oli Ahmad, Ali Ahmad, defendant no.18 as daughter from 3rd 
ad wife, daughter Joynab from 151 wife and daughters detendant 
no.17 (recently dead), Kulsum form 2nd wife. It Nasaruddin, 


Basaruddin fabricated any kabuliyat in respect ot scheduled 


e lands the same was inactive and illegal. Then Ali Ahmad died 


leaving wife Joygun, brother Oli and sister defendant 1010.183 as 


heirs. Oli Miah died leaving defendant no.18 as only herr. 
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V RE 
Joynab d/o Amiruddin and Joygun w/o Ali Ahmad executed 
nadabinama in favor of defendant 116.18. Accordingly 
defendant no.18 got the total of the scheduled lands and soic 
145 decimal lands through deed no.8056 dated 14 12 1968 to 
defendant no. 1/4/5 and 367 decimal lands to defendant no. 1-3 
through deed no.5042 dated 03.06.1969. and detendant no 1-5 
have been in possession of the scheduled lands. However. 
during liberation war Chouddagram SR office was bumt and so 
at present it is not possible to get certified copy and onginal 
copy was lost. In that situation. defendant no.17/18 executed 


nadabinama deed dated 17.02 7983 in favor of detendant no l- 


-5. Then as plaintif defendant no 1-5 filed partition suit 
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no.78/81 in 3rd Sub-judge Court and defendant no.17/18 of 
present case was included as defendant no.1/2 of that suit 
fathers of plaintiff no.5/6/13-16 Ali Miah, Abdus Samad were 
included as defendant no.8/11 of that suit. In that suit 
defendant no.8/11 asked for deeds no.8056/5042 and as those 
deeds were submitted they did not contest in that suit. Then 
"4 plaintiff no.1-4 of the present suit submitted petition u/ord. I 
rule 10 in that suit and the petition was disallowed as they 
failed to submit any deeds in support of their claims 
Ki 


Defendant no.1-5 filed suit no.305/81 for permanent injunction 


against the plaintiffs of present suit in 4th Sub-judge Court and 


Ld. Court passed order for temporary injunction agairist the 
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Pa di - no.l2 ie. heir of Kulsum through deed dated 
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plaintiff no.1/3-7/9/13-16 which is under proceedings in 


Laksam Assistant Judge Court (renumbered as 516/83). 


Plaintiff was well informed of the suit no.78/81 and 305/81 and 


fraudulently filed this suit only to harass defendant no.1-5 


n over the suit lands and the 
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plaintiff side has no title possessio 


suit must be dismissed. 


Defendant no.51/52/54 submitted w/s supporting the case 


of defendant no.1-5. According to them, defendant no.51/52 


purchased 12 decimal lands of CR khatian no.7 from defendant 


17.05.1980. 


Defendant no.51 sold 4 decimal lands to defendant no.54 


3.12.1995. PlaintitT side has no title 


through deed dated 2 


SN UM VPs 
teen UL A RU] না” 
(71১ 44444 Wg Aa! রা 
VID 


NOD 


AN MID 
| T y % 3 
i y LAN *< 
(8 LER (7 27 
A T= DEM ANGAS 
| VEITA | O] lubos EAA 
NOE XE CERES PP BASA 
e BANG 
possession and so the suit must be dismissed with cost. 
ISSUES 
The following issues have been re-framed after 
considering both parties' pleadings:- 
1) Whether the suit is maintainable. 
2) Whether the suit is barred by res judicata. 
s barred by waiver, estoppels and 


3) Whether the suit i 


acquiescence. 


4, Whether the plainuff has title possession over the suit 


lands. 
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5) Whether partition suit 0.55 1/84 is liable to be 


cancelled. 
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6. Whether deed no.8056 dated 14.12.68 , deed no.5042 


dated 3.06.69, deed no.6404 dated 17.05.80 and deed no. 18652 


dated 23.12.95 is illegal, void and inactive. 
7. Is the plaintiff entitled to get relief as prayed for ? 


Findings & Decision 


As pwl of the suit Sirajul Islam ie. clerk of the 
C A Chouddagram Sub-registry office. 
To prove their case plaintiff side examined five 
witnesses, pw2-Nur Mohammad, pw3-Saleh Ahmad, pw4-Alt 
ak Miah, pw-5 Mahabbat Ali, pw-6Mohammad Ali and submitted 
documents marked as from Exhibit-1 (series) to 13. 


On the other hand, defendant no.1-5 examined Md. Ali 
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Hossain as Dw1, Nurujjaman as Dw11, Tofazzal Hossain as 


Dw2, Abu Taher as Dw3 and submitted documents marked as 
from Exhibit-@, ক/১, a, গ and ঘ, ঘ/১, 4/2, 

Defendant no.51/52/54 examined Fajlur Rahman as 
Dw4, Ahmad Hossain as Dw5 and submitted documents 


marked as exhibit-#(5)/F#(2). 


Issue No.1, 2,3 & 4 
( nd 
As all the issues are related taken together for discussion 

and proper adjudication. 
ৰ According to defendant no.1-5, original owner of the 


scheduled lands was Amiruddin and CS khattan no.7/122/48 


[Ext.l, l/ka, l/kha] was recorded in his name. However, 
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plaintiff side claims that original owner of the lands was Tun 
Gaji and he died leaving son Amiruddin and daughter Esha 
Bibi. But mistakenly named of Esha Bibi was not recorded in 
the mentioned CS khatian. In support of such claimed plaintiff 
side neither submits any documentary nor oral evidences. On 
the other hand, from CS khatian no.7/122/48 it is found that 
Amiruddin's name had been recorded as tenant. Plaintiff side 
also claimed that Esha had two sons Nasaruddin, Basaruddin 
and they got the share of their mother as heirs. Again plaintiff 


side claimed that Zamindar Hossain Haider Chowdhury 
purchased the scheduled lands in auction when the rent of 


lands remained unpaid and through “Brittinama' no. 1850 dated 
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18.07.1911 [Ext-9]. Then he called for kabuliyat from CS 
tenant Amiruddin and Nasaruddin, Basaruddin. Amiruddin and 
Nasaruddin, Basaruddin executed kabuliyat dated 27 03.1913 
[Ext-3/3(ka)] towards Hossam Haider Chowdhury. However. 
no auction documents in the name of zamindar Hossain Haider 
Chowdhury has been submitted before the court. Moreover on 
perusal of exhibit-3/3(ka) it is found that even those two 
kabuliyat do not disclose the fact how Hossain Haider 
Chowdhury became owner of the lands and in the deed no 
auction deed number is mentioned. Accordingly it is 


determined that plaintiff side has failed to prove the validity of 


kabuliyat executed by Amiruddin and Nasaruddin, Basaruddin. 
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Moreover it is also not proved that as heir of Esha Bibi, 
Nasaruddin and Basaruddin got the scheduled lands. 

Beside this in the plaint plaintiff side claimed that heirs 
of Basaruddin died leaving wife and brother Nasaruddin. Then 
predecessor of plaintiff no.1-4 purchased share of Basaruddin's 
wife. However, in the plaint neither name of Basaruddin wife's 
nor the portion of lands sold by her is mentioned and no deed 
number is also mentioned. So, it is not clear how much lands 
plaintiffs. predecessor purchased from Basaruddin's wife. 
Moreover, from exhibit-1(ga)/l(gha) it is clearly proved that 
Basaruddin had no title possession over the suit lands as in SA 


khatian no.19/190 name of Basrauddin was not recorded as 
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tenant. 
Plaintiff side in plaint also mentioned that they 
purchased lands from defendant no.6-16 but number of deed. 
= - quantity of lands and names of vendees is mentioned. 
In the plaint it is claimed that Amiruddin died leaving 


sons Oli Ahmad, Ali Ahmad and four daughters Fatema, 


Kulsum, Elemjan i.e. defendant no.17, Joynab. However, 

à v/ defendant no.1-5/51/52/54 claims that Amiruddin died leaving 

| 3rd wife Sabjan, two sons, one daughter i.e. defendant no. 18 
from Sabjan, one daughter Joynab from Ist wile, two 

daughters Kulsum, Elemjan from 2nd wife. As two sets of 


defendants claim that during death of Amiruddin his 3rd wife 
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was alive the same be admitted as authentic and proved. 
Accordingly wife got 76.5 decimal, each daughter got 66.97 
and each son got 133.87 decimal lands. Then after death of 
Sabjan Bibi defendant no.17 (recently dead)/18 each became 
owner of total 82.27 decimal lands. Then Oli Ahmad died 
leaving wife and sister. Wife of Oli Ahmad executed 
nadabinama in favor of Fatema i.e. defendant no. 18 of this suit. 
C VA 
However nadabinama does not create any title and no such 
nadabinama has been submitted before the present Court. So, 


ax 


the plaintiff side has failed to prove that Fatema got the lands 


of Oli Ahmad. 


Then plaintiff side claimed that Elemjan sold 12 decimal 
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lands of plot no.532 CS khatian no.48 through deed no.153 


dated 08.01.1976 [Ext-2] to plaintiff no.6 and gifted 44 
decimal lands to grandson Nurul Hoque, Abdul Barik through 
deed no.154 [Ext-2(ka)] by mentioning all the plot numbers of 
CS khatian no.7. No boundary is mentioned in the deed 
no.154. Then Sirajul Islam i.e. father of Nurul Hoque, Abdul 
Barik sold the 44 decimal lands of deed no. 154 on behalf of his 
sons through deed  no.15663/15664/15665/15666 dared 
22.11.1979 [Ext.-2(khaY2(gaY2(gha)] to plaintitt no. l-+. So, 
title of plaintiff side over 56 decimal lands of the schedule is 
clearly proved. 


According to plaintiff side, predecessor of plainatt no l- 
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-4 purchased 6 decimal lands through deed no.2959 dated 


8 04.1950 [Ext.-2/5,, 20 decimal lands through deed no.4291 


dated 04.04.1977 [Ext.-2/e¢>)1 and 12 decimal lands through 


deed no.1900 dated 02.03.1954 [Ext.-2/«] in total 38 decimal 


lands from defendant no.18. It is also claimed that defendant 


tiff no.5 through deed 


no.18 sold 20 decimal lands to plain 


no.1918 dated 20.02.76 [Ext.2/e3. 21 decimal lands to plaintitt 


no.9-11 through deed no.3049 dated 11.03.76 [Ext.-2/er] and 


deed no.4292 dated 04.04.77 [Ext.-2/«]. 12 decimal lands to 


“aa plaintiff no.8 through deed no.2731 dated 04.03.76 [Ext.-2/9s] 


in total 91 decimal lands. Accordingly title of plaintiff side 


over 91 decimal lands is proved. 
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Plaintiff side in the plaint also claimed that pro-forma 
defendant no.6 got 2 acres of lands through T E 
submitted in title suit no.78/72 as filed in 4th Munsef Court, 
Comilla, Then defendant no.6 sold 58 decimal lands to plaintiff 
side through deed no.2242 dated 16.02.78 [Ext.-2/5], deed 
no.980 dated 28.01.78 [Ext.2/5] and deed no.5990 dated 
f 04.10.77 [Ext.-2/s]. However, no document in relation to title 

৮ 
suit no.78/72 is submitted before the Court to prove title of 
defendant no.6. Accordingly it is decided that plaintiff side has 

did failed to prove their title through exhibit-2/5, 2/5, 2/5. 


Plaintiff side also claimed that heirs of Nasaruddin sold 


114 decimal lands to them through deed no.3659 dated 
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31.03.77 [Ext.-2/e], deed no.13580 dated 20.07.78 [Ext.-2/4]. 
deed no.2522, 2529, 2530 dated 15.02.79 [Ext-2/s, xu, 
a/a]. However, as plaintiff side failed to prove title of 
Nasaruddin over the suit lands and did not submit in support of 


title suit no.78/72 before the suit lands it is determined that 


plaintiff side has failed to prove their title and possession in 
respect of 114 decimal lands of the schedule. 

. Plaintiff side in the plaint also claimed that detendant 
no.6-8 i.e. heirs of Nasaruddin sold 71 decimal lands to 
Ü plaintiff side through deed no.2682, 2683 [Ext-2««0,. DI. 


However, it is already determined that Nasaruddin had no title 


possession over the suit lands so deeds executed by his heirs 


are not legally effective at all. 


According to plaintiff side they purchased 2 decimal 
| lands from Amiruddin's daughter Kulsum through deed 
| no 3356 dated 18.03.76 [Ext.-2CD] and the same is proved. 
| However, though plaintiffs claimed they purchased 4 decimal 

lands from defendant no.6 and predecessor of defendant no.12- 
7 —27 through deed no.1917 and 2 decimal lands from defendant 
( A 
no.7 through deed no.155 [Ext.2¢~), (DI) the same is not 
proved at all. plaintiff side also claimed that Mir Hossain i.e. 
son of Nasaruddin sold lands to them through deed no.8105, 


1718, 1470 [Ext.2cs), €] but as Nasaruddin's title was not 


proved plaintiff side did not attain any title possession through 
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the said deeds. 


Defendant no.19/20 i.e. heirs of Amiruddin's daughter 
Kulsum sold 12 decimal lands to plaintiff no.5 through deed 

no.3355 [Ext.-2(«)]. In the said deed and the same is proved. 
Though plaintiff side claims that plaintiff no.12 as 
daughter of Nasaruddin, Basaruddin got 71 decimal lands 
( af through inheritance title of Nasaruddin, Basaruddin was not 
proved and moreover from the plaint it is not clear as whose 

daughter she got lands and so the same is not prove at all. 

Accordingly plaintiff side claims title over 5.12 acres of 
scheduled lands through several deeds and as heirs of 


Nasrauddin. However, from the above discussion it is clearly 
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proved that plaintiff side has title over 161 decimal lands of the 

schedule and they have failed to prove their title over the rest 

350 decimal lands of the schedule. Moreover, as it is a suit for 

declaration scheduled lands must be specific. In the schedule to 

the plaint plaintiff side do not include any boundary of the suit 

lands and most of their deeds through which they claim title 

possession over the suit lands do not include any boundary of 

( NA 

the lands purchased by them. So, it is determined that suit land 


is not specifically identified and accordingly plaintiff side is 


Ce 


not legally entitled to get a decree of ttle in respect of the total 


5.12 acres of suit lands though their tithe over 161 decimal 


lands of the schedule is proved through several deeds. Plaintiff 
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side also claimed that they were dispossessed from the 2nd 
scheduled lands on 30.09.14 through decree execution case no. 


1/04 : 
7/84 and thus claimed for recovery of possession of the lands 


by evicting defendant side from the suit lands. However, as 
plaintiff's title in respect of 1.61 acres of lands of the schedule 
is proved and as there is no specific boundary of the said lands 
they are not entitled to get a decree for recovery of possession 
by evicting defendant no.]-5 from the suit lands over which 
they have been able to prove their title. Moreover, though it is 


admitted that plaintiff side had been dispossessed by the decree 
ক . 78/81 . {512 " : 
of partition suit no. 251/84 117 respect of 5.12 acres ot lands of 


the schedule they have seriously failed to prove utle in regard 
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to the total claimed lands. 


Plaintiff side in the prayer of the plaint claimed relief 


1 

| 

| against judgment, preliminary and final decree of partition suit 
78/81 2 : . | 

| NO. 551/84 which according to them was obtained fraudulently 


by the defendant no.1-5 of present suit. Defendant no. 1-5 in 


| their w/s has claimed that plaintiff side was well informed of 


h - . 78/81 Ext -7 . 
the partition suit nO. 551784 [Ext.-7(se)] and their predecessor 


submitted petition u/order 1 rule 10 for adding them as parties 
o» to the suit. But the petition was disallowed as they failed to 


submit documents in support of their petition. Against the said 


order they filed revision in the Honorable High Court Division 


|o which was also dismissed. The fact is admitted by plaintiff 
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side. However, plaintiff side claims that defendant no.1-5 with 


the help of defendant no.17/18 concocted nadabinama deed 
no.12598/12599 dated 14.06.83 [Ext.-ক/ক(১)] by mentioning 
| the reference of deed no.8056 dated 14.12.68 in respect of 1.45 


| acres of lands and deed no.5042 in respect of 3.67 acres of 


lands and mentioned of the both deeds in the 3rd paragraph of 

C | s plaint of perpetual injunction suit no.305/81 which were shown 
as registered in Chouddagram sub-registry office. However, 

those deeds were not in existence at all and in the present suit 

; defendant no.1-5 did not submit any copy of both deeds and in 

their w/s they claim that those deeds had been lost and for that 


reason in respect of 5.12 acres of lands defendant no.17 
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(recently dead)/18 executed nadabinama deed no.12598/12599 


dated 14.06.83 [Ext.--/«5(5)5]. Defendant side in the present 


suit submitted petition to exempt them from submitting copy of 


those deeds and through order dated 19.11.2014 they were 


debarred from submitting those deeds during evidence 


recording stage. Defendant no.1-5 even did not submit any 


certified copy of those deeds. From the record it is found that 


to prove the non-existence of those deeds plaintiff side 


submitted petition before the present Court to call for 


concerned register from the sub-registry office and the bearer 


from registry office deposed in the Court as PwI-Sirajul Islam 


and from the concerned register it was found that deed no.8056 
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was not registered in the Chouddagram Sub-registry office and 


the vendee of the deed no.5042 was some Rangu Miah i.e. not 
the defendant no.17/18. So, it 15 clearly proved that deed 
no.8056 and 5042 were not in existence and defendant no. 1-5 


obtained fraudulent preliminary and final decree through 


M 78/81 - 
partition suit nO. 751/84 by submitting nadabinama 


no.12598/12599 which was executed by mentioning deed 
no.8056/5042. According to law, nadabinama neither creates 


any title nor pass any possession in respect of any lands. 


M in th iti | EU defend 1-5 
oreover, in the partition suit NO. 551/84 efendant No. l-> 


attained decree on basis of nadabinama which were executed 


on basis of two fraudulent and non-existence deed 
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no.8056/5042 and through. which defendant no.1-5 did not get 


any title possession over the suit lands. Though in the w/s it is 


- | 78/81 
claimed that defendant no.18 in partition suit nO. 551/84 


admitted that she sold lands to defendant no.1-5 it is already 

decided that nadabinama does not create any title and judgment 

decree of that suit was obtained by them fraudulently on basis 

C w of two non-existence deeds. Defendant no.51/52/54 supported 
the statements of defendant no.1-5 which has already been 

proved as false and fraudulent so, there is no legal basis to 

oa their claim too. However, from the record and 

evidence it is found that they purchased 12 decimal lands trom 


defendant no.22 i.e. son of Amiruddin's daughter Kulsum 
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through deed no.6404 dated 17.05.80 [Ext.-#(5)] and the said 
deed did not affect title of plaintiff over the suit lands. 
Accordingly deed no.18652 dated 23.12.95 [Ext.#(2)] also 
did not affect title of plaintiff side over the suit lands which 
was executed by defendant no.51 in favor of defendant no.54. 
In the present suit plaintiff side claims to declare the 
judgment, preliminary and final decree as void, ineffective 
along with to declare deed no.8056/5042 as fabricated, false, 
inactive. From the above discussion it is already determined 
that plaintiff side has title over 1.61 acres of the scheduled 


lands and their title have been affected by the judgment decree 
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side obtained fraudulent decree in respect of the scheduled 


lands which affect title of plaintiff side in respect of 161 
decimal lands. However, as it is already decided that plaintiff 
side has failed to prove title over total 5.12 acres of lands 


legally it is not possible to pass a decree for cancelling 


78/81 


judgment decree of partition suit nO. 551784 which was filed in 


( Y d respect of 5.12 acres of lands. 


Beside these, it is already decided that deed 


CD 0805615042 has no existence at all and so those deeds are 


void ab-initio. However, as plaintiff side has failed to prove 
their title in respect of total 5.12 acres of lands they are not 


entitled to get a decree against the deeds also. Moreover, as 
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those deeds do not exist at all declaration of those deeds as 


illegal and void is not necessary at all. 


Hence, the issues are decided according to the above 
discussion. 


Issue No.5 
It is already been decided that plaintiff side has clearly 
proved their title over 161 decimal lands of the schedule but as 
v no specific boundary has been mentioned in the schedule to the 
plaint plaintiff side is not entitled to get a decree for 
05 ভিডিও of title along recovery of possession by evicting 
defendant no.1-5 from that 5.12 acres of lands of the schedule. 
As plaintiff side is not legally entitled to get a decree for 


declaration of title along with recovery of possession 
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accordingly they are not entitled to get relief against other 
prayers of the plaint too. 


So, it is determined that plaintiff side is not entitled to 


get relief as prayed for. 
Court fee paid is correct. 


Hence, 


ORDERED. 
that the suit be dismissed on contest against defendant 
no.1-5/51/52/54 and ex-parte against the rest without any cost. 


Written & corrected by me. 


Sd. Illegible Sd. Illegible 
6.11.16 (Shyla Sharmin) 
2nd Joint District Court, 6.11.16 
Comilla. 2nd Joint District Court, 
Comilla. 
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